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DEPARTM[NT OF THE INTER”~

Fish and Wildlife Service

SOCFR Part 17

RIN 1018-AB42

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status under “Similarity of
Appearance” Provisions for Felis
concolor In Florida
AGENCY: FishandWildlife Service,
Interior.

ACTION: Proposedrule.

SUMMARY~TheFlorida panther(Fe/is
concolor coryl) is listed asan
endangeredspeciesunderthe
EndangeredSpeciesAct of 19~3(Act).
asamended.TheServicenow proposes
to list all otherfree-livingFellsconcolor
(commonnames:mountainlion, cougar.
puma,panther.etc.) asthreatenedunder
the ‘Similarity of Appearance”
provisionsof theAct wherevertheymay
occurin Florida.This actionis
necessaryto protectthelisted
endangeredFlorida pantherfrom illegal
take.For theuotrainedeye,it is very
difficult for individualsof Florida
panthersto bedistinguishedfrom
individualsof unlistedsubspeciesof
Fells concolor. Unlisted speciesof
cougarsperiodicallyoccurin Florida
eitherasescapeesfrom captivity or are
deliberatelyturned‘ose.
DATES: Commentsf: ~mall interested
partiesmustberec ved by October26,
1990.Public hearingrequestsmust be
receivedby October11, 1990.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theField Supervisor.Jacksonville
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Field Office, U.S. FishandWildlife
Service,3100UniversityBoulevard
South,Suite120,Jacksonville,Florida
32218.Commentsandmaterialsreceived
will beavailablefor public inspection,
by appointment,duringnormalbusiness
hoursat theaboveaddress.
FOR FURTHER INFORMATION CONTACT:
DavidJ. Wesley,Field Supervisor,at the
aboveaddress(904) 791—2580or FTS
946—2580.

SUPPLEMENTARY INFORMAtiON:

Background

Underthe “Similarity of Appearance”
provisionsof Section4(e)of the
EndangeredSpeciesAct of 1973, as
amended(16U.S.C. 1531etseq.)and
associatedregulations(50 CF’R 17.50and
17.51),species(or subspeciesorother
groupsof wildlife) whicharenot
consideredto be endangeredor
threatened,mayneverthelessbetreated
assuchfor thepurposeof providing
protectionto aspecies(or subspeciesor
othergroupsof wildlife) that is
biologically endangeredor threatened.
Underthese“Similarity of Appearance”
provisionsthe Servicemust find: (a)
Thatthespeciesso closelyresemblesin
appearanceanendangeredor
threatenedspeciesthatenforcement
personnelwould havesubstantial
difficulty in identifying listedfrom
unlistedspecies;(b) thatthe effect of
this substantialdifficulty is an
additional threatto theendangeredor
threatenedspecies;and(c) that such
treatmentof anunlistedspecieswill
substantiallyfacilitate the enforcement
andfurther thepurposesof theAct. This
proposalis consistentwith all threeof
thoseprovisions.

TheFlorida GameandFreshWater
FishCommission(Commission)
estimatesthatat leastseveralhundred
mountainlions arecurrentlyheldin
captivity in Florida.Theseanimalsare
oftenof unknownorigin, but mostare
probablyfrom thewesternU.S.
Occasionally,captivemountainlions
accidentiallyescapeoraredeliberately
released.Accordingto the Commission’s
Division of Law Enforcement,twenty
known escapesof mountainlions have
occurredin the lastfew years,and48
mountainlionsareseizedin 1989,
mostly for illegal possession.Thereis a
risk thatFlorida pantherswill bekilled
undertheassumptionor justification

that theyareescapedmountainlions.
Therealsois a needto protectmountain
lions which arereleasedexperimentally
in thecourseof recoverywork for the
Florida panther.In 1989, five Texas
mountainlions werereleasedin Osceola
NationalForestassurrogatesto test the
suitability of thehabitatfor Florida
panthers.During thestudy,onecougar
wasknown to havebeenshotandkilled
illegally, andanothersuchkilling was
suspected.A mountainlion from a
privatezoonearBonita Springswas
illegally shotandkilled within two days
of its escapein March1990.

Becauseit is almostimpossibleto
distinguishbetweenthe listedand
unlistedsubspeciesofFells concolor, it
hasbeendifficult or impossibleto
prosecutecasesof illegal take.
Therefore,in orderto furtherthe
purposesof theAct in providing
protectionfor the endangeredFlorida
panther,the Servicemakesthe following
findings: (1) Thatenforcement
personnel,aswell asnearly all other
persons,would be unableto routinely
separatethelisted Florida pantherfrom
unlistedsubspeciescfFells conco/or (2)
that theFlorida pantheris so
endangeredin the wild that thelossof a
singleanimal throughillegal takecould
seriouslyjeopardizethesurvivalof the
subspecies:and(3) that the takeof any
Fe/is concolorin areaswherethe listed
Florida panthersoccurwould bewithout
regardfor, or forehandknowledgeof,
thestatusofthatparticularindividual of
Fells concolor, andthuswould pose
directandindirect threatsto the
endangeredFlorida panther.

The Servicenow proposesto list, for
law enforcementpurposes,anyfree-
living Fellscaricolornot otherwise
identifiableasaFlorida panther(Fells
concolorcoryl) asthreatenedunder
section4(e). “Similarity of Appearance”
provisions,of theActwhereverit may
befoundin thewild in Florida. Free-
living Fellsconcolorin Florida would be
allowedto betakenonly underpermit
(50CFR 17.52)or by aServiceor state-
designatedagentwhenit hasbeen
establishedby the Service,in
consultationwith the State,thatthe
animal in questionis not aFlorida
panther(Fellsconcolorcoryl]. Not
withstandingthis prohibition, it would
remainlegalfor anyparty to takeFells
conco/orin Florida in defenseof his
own life or the lives of others(see50

CFR 17.21(c)(2)).It would also remain
legal for agentsof the Serviceor the
Florida GameandFre~hWaterFish
Commissionto removeor takeFe/is
concolorthatconstituteda
demonstrablebut nonimmedatethreat
to humansafety(see50CFR
17.21(c)(3)(iv)).Section7of theAct,
InteragencyCooperation,doesnot apply
to animalsprotectedby similarity of
appearance.

NationalEnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthat anEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of1969, neednot beprepared
in connectionwith regulationsadopted
pursuantto section4 of the Endangered
SpeciesAct of 1973, asamended.A
noticeoutlining the Service’sreasonsfor
this determinationwaspublishedin the
FederalRegisteronOctober25, 1983 (48
FR 49244).

Author

The primaryauthorof this proposed
ruledis Dr. Michael M. Bentzien,
JacksonvilleField Office, U.S. Fishand
Wildlife Service,3100University
BoulevardSouth,Suite120, Jacksonville,
Florida 32216.

List of Subjectsin 50 CFRPart17

Endangeredandthreatenedspecies,
Exports,Imports,Reportingandrecord-
keepingrequirements,and
Transportation.

ProposedRegulationPromulgation

Accordingly, it is herebyproposedto
amendPart17,SubchapterB of Chapter
I, Title 50 of theCodeof Federal
Regulations,assetforth below:

PART 17—[AMENDEDI

1. The authoritycitation of Part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407; 16 U.S.C.
1531—1543:16 U.S.C.4201—4245;Pub.L. 99—
625, 100 Stat.3500, unlessotherwisenoted.

2. It is proposedto amend§ 17.11(h)
by addingthefollowing in alphabetical
orderunderMammals,to the List of
EndangeredandThreatenedWildlife:

§ 17.11 Endanged and threatened wildlife.
* * * * *

(h) * * *
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3. It is furtherproposedto amend
§ 17.40by addinga newparagraph(h)
asfollows:

§ 17.40 Special rules—mammals.

(h) Mountain lion (Fellsconcolor).(1)
Exceptasallowedin paragraphs(h)(2)
and(h)(3)of this section,no personshall
takeanymountainlion (Fellsconco/or)
in Florida.

(2) A mountainlion (Fellsconcolor)
may betakenin this areaunderavalid

endangeredspeciespermit issued
pursuantto 50 CFR 17.52.

(3) A mountainlion (Fells conco/or)
maybe takenby aServiceorstate-
designatedagentwhenit hasbeen
establishedby the Service,in
consultationwith thestate,thatthe
animalin questionis notaFlorida
panther(Fellsconcolorcoryl) or an
easterncougar(Fellsconcolorcouguar).

(4) Takefor reasonsof humansafety
is allowedasspecifiedunder50 CFR
17.21(c)(2)and17.21(c)(3)(iv).

(5) Any takingpursuantto paragraph
(h)(4) of this sectionmust bereportedin
writing to theU.S. FishandWildlife
Service,Division of Law Enforcement.
P.O.Box 19183, Washington,DC 20036,
within 5 days.Thespecimenmayonly
beretained,disposedof, or salvagedin
accordancewith directionsfrom the
Service.

Dated:August 8, 1990.
Bruce Blanchard,
ActingDirector,Fishand WildlifeService.
[FR Doc. 90—20057Filed 8-24—908:45 aml
BIWNO CODE 4310-SS-M

Species
~

Common name Scientific name
Historic range

Vertebrate
population

where
endangered or

threatened

Status When listed
Critical

habitat
Special

- rules
.

MAMMALS

Lion, mountain Fe/is conco/or Canada to South America U.S.A. (FL) T(S/A) .. NA 17.40th)
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